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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :- i
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal Iiéé to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at O-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad —
380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the

Appeliate Tribunal Shall be filed in quadruplicate in Form'S.T.5 as prescribed under Rule

9(1) of the Service Tax Rules 1994 and Shall be accompanied by a .copy of the order

appegled against (one of which shall be certified copy) and should be accompanied by a

fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of

Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &

penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-

where the amount of service tax 8 interest demanded & penalty levied is more than fifty .= 7om

Lakhs rupees, in the form of crossed bank draft in favourof the Assistant Registrar of thef”éijz\'};{'

bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated? s>

Application made for grant of stay shall be accompanied by a fee of Rs.500/-. - 59
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be arcompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee slamp of Rs.6.50 paise as prescribed under
Schedule-l in lerms of the Gourt Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20714, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Seivice Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenval Credit taken;
(iy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay

applicatioh and appeals pending before any appellate authority prior to the '

commencement of the Finance (No.2) Act, 2014,
A1) = weet o, g 3w Ay ufer e yTRrERRUT 3 WITAT STl Yodh HUTT ek AT &05
Ryerorer B it T R 9T g 3 10% STCTeT O 3R ST aefel G0 frenfeer o @9 &Us &
10% STOTETTeT TR BT ST Hepell & t .

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

1. The Assistant Commnssnoner, Servnce Tax DIVISIOI’I II, Ahmedabad
(hereinafter referred to as ‘the appe//ant’) has flled the present appeal
against the Order-in-Original number AHM- SVTAX 000-ADC-014-15-16 dated
30.11.2015 (hereinafter referred to as ‘the /mpugned order’) passed by the
Additional Commissioner of Service Tax, Ahmedabad (hereinafter referred to
as the “adjudicating authority"). 237

2, The facts of the case, in brief, are that the following six persons
(hereinafter referred to as 'the respondents’) had formed an Association Of
Persons (AOP) and were providing services falllmg under the category of
i)

‘Renting of Immovable Property Services’. Ll

i
() Smt. Daksha Bharat Mandalia, Zaveri & Co., Ground Floor, Swagat"

Building, C. G. Road, Ahmedabad.

(i)  Smt. Aruna Kishore Mandalia, Zaveri & Co., Ground Floor, Swagat
Building, C. G. Road, Ahmedabad. '

i;EZ;
(iii)  Smt. Fenny Chandresh Mandalia, Zaveri &:Co., Ground Floor, Swagat
Building, C. G. Road, Ahmedabad. N

(iv) Smt. Hemali Vipul Mandalia, Zaveri & Co Ground Floor, Swagat

Building, C. G. Road, Ahmedabad. @

(v)  Smt. Sujata Shekhar Shah, 102, 10" FlooritUrvasi Building, Malabarhill
Co-Op. Housing Society Ltd., 66, Nepeansea Road; Mumbai.

=y
(vi) Smt. Mruduia Kanayalal Shah, 102, 10" Floor, Urvasi Building,
Malabarhill Co-Op. Housing Society Ltd., 66, Nepeansea Road, Mumbai.

The above respondents had rented out the premi:ses located at 201 to 206,
Venus Atlantis Building, Prahladnagar, Satellite, Ahmedabad (hereinafter
referred to as ‘the said property’) as defined under Section 65(90a) of the
Finance Act, 1994 and w.e.f. 01.07.2012, Section 65B(22) read with Section
66FE of the Finance Act, 2012 (hereinafter referred to as ‘the said Act’) for
which they were not having Service Tax Registration. During the course of
survey of the said property, it was revealed that the said property, owned by
the respondents (AOP), was rented out to M/s. Educomp Raffles Higher
Education Ltd. (hereinafter referred to as ‘the Lessee) having its registered
office at 1211, Padma Tower- 1, 5, Rajendra Place, New Delhi, as per lease
deed dated 29.12.2009. The said property rented out by the respondents
was used by the said lessee for use in the cours‘e of or for furtherance of
business or commerce and accordingly the rental income received by the
respondents from the said lessee became taxable under the category of
‘Renting of Immovable Property Services'. Further, during the course of~
survey, it was revealed that the respondents, as AOP, were not reglsteréd\ /'
with the Service Tax department but were mduvndually registered with the c;@!

Service Tax department. Therefore, all the members of the AOP were lssued Q
l ' .
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. summons under Section 14 of the Central Excise Act, 1944 as made

applicable to all the Service Tax matters vide Section 83 of the Finance Act,
1994, to give evidence to make sfatement and submit certain required
documents. On behalf of the respondents, Shri Zaverilal Virijbhai Mandalia
(power of attorney holder) appeared before the jurisdictional Range
Superintendent and his statements were recorded on due course of time.
Later on, a show cause  notice, dated 12.09.2014, was issued to the
respondents. The adjudicating authority found that the respondents are

individual service providers and not AOP and dropped the entire proceeding

_initiated against all the six respondents.

3. The impugned order was reviéwed by the Principal Commissioner of
Service Tax, Ahmedabad and issued Review Order No. 27/2015-16 dated
16.02.2016 for filing an appeal under section 84(1) of the Finance Act, 1994
on the grounds that the joint owners of the said property have rendered the
service of renting of the said proﬁ%érty vide a single legal document and
entered into transaction with the serYice recipient as a single/ joint party and
as such they are covered under the :cvlefinition of the word ‘person’ under the
category of AOP. It is further argued that the term ‘person’ being an inclusive
and having wider meaning, under the General Clauses Act, 1897, it is clear
that the legislature intended to include joint owners for providing of taxable
service falling within the meaning of Section 65(105)(zzzz) of the Finance
Act. It is further stated that the title of the said property belongs to the
service providers and entitlement to render the service of renting to the
recipients has not diminished the fact of dissolution of the joint owners into
individual principal to principal transaction parties between each unit of the

same entity called, the service provider who as a class of person here is the

joint owners, '
!

4, Personal hearing in the case was granted on 29.11.2016 wherein Shri

Keyur R. Parekh, CA, on behalf of the respondents appeared before me and

submitted documents in support of their claim.

5. I have carefully gone throug;h the facts of the case, the appellant’s
grounds of appeal in the appeal mefrﬁorandum, oral and written submissions
made by the respondents at thefg: time of personal hearing and other
evidences available on records. I find that the main issue to be decided,
interalia, is whether the responde:nts are liable to pay Service Tax or
otherwise. At the outset, I find that ’the respondents are an AOP (Association
Of Persons) and had given immovable property on lease to the lessee. The
respondents had entered into agreement with the lessee which proves that
the Lessors (the respondents) areg'co—owners and co-possessors, in equal
share, of the said premises. The Ievilz'.of service tax on ‘Renting of Immovable/.

Property’ was introduced w.e.f. 01.06.2007. Taxable service is defined ,iv

Section 65(105)(zzzz) of the FinancégsAct, 1994 which reads as under: i

O
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“to any person, by any other persbn, by . renting of
immovable property or any other serwce in relation to such
renting, for use in the coufse of or, for- furtherance of, business

or commerce”. ‘

Further, I find that the ‘person’ appearing in the definition is not defined in
the Finance Act, 1994 but the same is deﬁnednunder Section 3(42) of the
General Clauses Act, 1897 WhICh says that “i’erson shall include any
company or association or body of mdlwdual whether incorporated
or not.” In the instant case, I find that the respdzndents are a group or a firm
which is nothing but body individual or Associa;t;.jon Of Person i.e. AOP and
have entered into agreement with the lessee. Elence, the respondents are
service providers and the lessee is service receiver. Hence, in terms of
definition provided in Section 65(105)(zzzz) ofiithe Finance Act, 1994, the
respondents are liable to pay Service Tax on renting of immovable property

to the lessee.

6. It is argued by the respondents that they receive the rent payment
separately and have paid Service Tax accordlngly They claimed that they are
holding individual Service Tax registration and paid duty after availing
threshold exemption individually. It is conflrmed by Shri Zaverilal Virijbhai
Mandalia (power of attorney holder), in his statements that the lessee had
paid rent so fixed to the partners. In this regard I find that the said AOP
consists of six partners. Any income received by the said AOP is ultimately to
be divided amongst them as per their share fixed So, the income i.e. rent
received by all the partners is nothing but mcome received by the said firm.
The conducting agreement entered by the Iessee with the respondents is
nothing but a devise used to escape from the Service Tax liability. But since
all the partners are jointly and severally responsible, unless otherwise
specifically provided in the partnership deed, forr'any act done by the firm as
per the provisions of the Indian Partnership Act, 1932, 1 find that though the
amount of rent is received by the partners from;the lessee, it is deemed to

have been received by the respondent’s firm and;\_l’iabl'e to pay Service Tax.

Xl
[

7. It is argued that co-owners are separateiservice providers and eligible
for benefit of SSI exemption limit under Notificati‘dn number 06/2005-ST dated
01.03.2005 as amended. In this regard, I find' that the respondents have
rented out the premises, which is owned by siX:partners collectively, to the
lessee for a rent agreed upon by them as pe’j%=the said lease agreement.
Renting out of said premises fall under the categhry of ‘Renting of Immovable
Property Service’ as defined under Section 65(105)(zzzz) of the Finance Act,
1994, taxable w.e.f. 01.06.2007. For the sake 1-’61‘» reference, I reproduce the

definition of ‘Renting of Immovable Property Servnce as given under Section-—"z="5~

43‘:,; " .‘j/:\
65 (90a): /st
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“renting of immovab)e property” includes - renting,
letting, leasing, licensing ojF other similar arrangements of
immovable property for use': in the course of furtherance of
business or commerce butf’does not include (i) renting of
immovable property by a religious body or to a religious body; or
(i) renting of immovable ,rii'roperty to an educational body,
imparting skill or knowledge of lessons on any subject or field than

-l
a commercial training or coaching centre.”

I find that the Govt. vide Notlﬂcatlon No. 6/2005-ST dated 01.03.2005 as

amended, exempted taxable servnces of aggregate value not exceeding T 4,00

lakhs in any financial year from the- whole of the Service Tax leviable thereon
under Section 66 of the Finance Act,ff1994. This threshold limit of ¥4.00 lakhs
has been raised to ¥ 8.00 lakhs vii<‘;:le Notification number 4/2007-ST dated
01.03.2007 and further raised to ?16.00 lakhs vide Notification No. 8/2008-ST
dated 01.03.2008. This exemption‘i:s conditional one. According to the above
notification, a taxable service prov1der whose gross value is within the limit of
<8.00 lakhs (during the year 2007 08) and ¥10.00 lakhs (during the year
2008-09) need not to pay any Serv1ce Tax nor obtain Service Tax registration,
provided the service provider should not be under a ‘brand name’ and not avail

any Cenvat Credit for the payment of Service Tax. The respondents had

contended that they are lnleduaIly eligible for the benefit given under the

above Notifications. In order to ascertaln whether the respondents are liable to
pay Service Tax without availing the;__benef“t of Notification number 6/2005-ST
dated 01.03.2005 as amended or véf:li'lether they are eligible for the threshold
exemption, I find that the said prope_l;ty is owned by the respondents having six
different individuals i.e. partners who are not holding absolute ownership of
any identifiable part in the propert;/ given on rent. I find that as per the
provisions contained in the Transfer of Property Act, 1882, the three essential
conditions required to determine the ownershlp of any property viz.; (1) right
to possess, (2) right to enjoy and (3) right to dispose off. In the present case,
the individual can enjoy or dispose off the share of the property, but does not
possess any identifiable area independently. They possess the property as a
whole. Any dealings in the property are subject to the consent of other
partners. The co-owners only have undivided interests in the whole of the
property and no divided interest in separate parts of the property. Accordingly,
the respondents cannot lease out their share of the property independently to
the lessee. Hence, the services of ?r'énting of their property provided by them
are indivisible in nature and to be tr{éated as a single service i.e. AOP. When a
single individual is not the absolute owner of any identifiable area in the
property, it can be leased out as a eingle unit only. I find that the property is

one which is rented out and the rent is shared by more than one person and

this will not make one immovable property into six different properties. In this"f"{{u

case, the immovable property is a single entity which has been rented out tGo

the lessee and hence, I hold that the service rendered is indivisible and it ls~to

¢
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. be treated as a single service renderedtﬁpollectively So, the benefit of
SSI exemption under Not|f|cat|on number 06/2005 ST dated 01.03.2005 as
amended can be availed by the respondents onIy in the form of AOP and not as
individual partners In view of the definition of the service and the nature of
service provnded by the respondents, I hold that the service of Renting of the -
property as stated above by the respondents fall under the category of
“Renting of Immovable Property Service” and the rent for the said property
received by them is taxable under the salc;:l‘g service and therefore, the

respondents are liable to pay Service Tax on theirent income received by them.

8. In view of the above, I find that the service provided by the -
respondents fall under the category of ‘Rentlng of Immovable Property
Services’ and they are required to pay Service Tax amounting to I
19,65,989/-. I agree to the view of the appellant that the demand of Service
Tax has been wrongly set aside by the adjudicating authority. Further,
regarding the argument of the respondents thet no suppression can be
invoked I would like to quote the judgement oszon’ble CESTAT, Mumbai in
the case of M/s. DaichiKarkaria Ltd. vs. CCE ~Pune—I where the Hon'ble
CESTAT, Mumbai proclaimed that “...if some /nformat/on is available in
various reports and returns which are to be formu/ated in compliance to |
other statutes, it does not lead to a conclusion tlg_:?t the utilization of credit for
the activity of renting is known to the Departirq.ent. The Department is not
supposed to know each and every declaration made outside the Central
Excise and Service Tax law. Even if the Financial Report is available to the
audit, the same is meaningless in the sense that it does not indicate that
input Service Tax credit utilized to pay the tax //abl//ty on such renting of

property. The appel/ants argument on //m/tat/on /s rejected.”

9. As regards simultaneous imposition of penalty under Section 76 and
78 of the Finance Act, 1994, the respondents have argued that same is not
permissible. I agree to the argument of the respondents and would like to
quote the judgment of CESTAT, Ahmedabad in the case of M/s Powertek

Engineers vs CCE Daman. In this case the view,of the Hon'ble CESTAT is as

below;

“By their very nature, Sections 76 and 78h';of the Act operate in
two different fields. In the case of Assistgnt Commissioner of
Central Excise v. Krishna Poduval - (2005 ) 199 CTR 58 = 2006
(1) S.T.R. 185 (Ker.) the Kerala High Court has categorically
held that instances of imposition of pena/ty under Section 76
and 78 of the Act are distinct and separate under two
provisions and even if the offences are comm/tted in the course
of same transactions or arise out of the same Act, penalty
would be imposable both under Section 76.and 78 of the Act.
We are in agreement with the aforesaid rufe. No doubt, Section <
78 of the Act has been amended by the F_ipance Act, 2008 and :

DY
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the amendment provides th;t in case where penalty for
suppressing the value of taxé%b/e service under Section 78 is
imposed, the penalty for faf/ure to pay service tax under
Section 76 shall not apply. f'_l)/Vith this amendment the legal
position now is that simu/tanéjqus penalties under both Section
76 and 78 of the Act would not be levied. However, since this
amendment has come into force w.e.f. 16th May, 2008, it
cannot have retrospective db,eration in the absence of any
specific stipulation to this effect. However, in the instant case,
the appellate authority, including the Tribunal, has chosen to
impose the penalty under both the Sections. Since the penalty
under both the Sections is imposable as rightly held by Kerala
High Court in Krishna Poduval (supra), the appellant cannot
contend that once penalty is imposed under Section 78, there
should not have been any penalty under Section 76 of the
Finance. Act. We, thus, answer question no. 3 against the
assessee and in favour of the Revenue holding that the
aforesaid amendment to Section 78 by Finance Act, 2008 shall
operate prospectively. In view of the above, penalties can be
simultaneously imposed under Section 76 and 78 of Finance
Act, 1994 for the period prior to 16.05.2008 before its

amendment when proviso to Section 78 was added.”

In view of the facts and discussions hereinabove, since the period involved
in the present case is after 16.05.2008, I hold that imposition of penalty
under Section 76 ibid is not sustainable in the eyes of law hence I drop the

same.

10. In view of my above discussions and findings, the appeal filed by the
Department is allowed and as proposed in the show cause notice, I order to
recover < 19,65,989/- along with interest and appropriate penalty from the
respondents.

11.  3UIHAT §RT &1 hI s el &1 ey suirs alies O foar airar &)

11. The appeals filed by the appellant stand disposed off in above terms.
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CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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EperEC g ore s s e s

BY R.P.A.D. =
To, o

(i) Smt. Daksha Bharat Mandalia, Zaveri & Co Ground Floor, Swagat
Building, C. G. Road, Ahmedabad. i

s
AT
&

l
(i)  Smt. Aruna Kishore Mandalia, Zaveri &§,Co ., Ground Floor, Swagat
Building, C. G. Road, Ahmedabad. !'

(iii) Smt. Fenny Chandresh Mandalia, Zaveri & Co., Ground Floor, Swagat
Building, C. G. Road, Ahmedabad. .

(iv) Smt. Hemali Vipul Mandalia, Zaveri & Co Ground Floor, Swagat
Building, C. G. Road, Ahmedabad. ;

(v)  Smt. Sujata Shekhar Shah, 102, 10% Floor, Urvasi Building, Malabarhill
Co-Op. Housing Society Ltd., 66, Nepeansea Road, Mumbai.

(vi) Smt. Mrudula Kanayalal Shah, 102, 10" Floor, Urvasi Building,
Malabarhill Co-Op. Housing Society Ltd., 66, Nepeansea Road, Mumbai.

Copy To:-

The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, Service Tax, Ahmedabad.

The Additional Commissioner, Service Tax, Ahmedabad

The Assistant Commissioner, system, Service Tax, Ahmedabad

The Deputy Commissioner, Service Tax, Divisign-1I, Ahmedabad.

Guard File, |

P.A. File. -
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